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an application under N.J.S. 40:- 
55-39(d). 

to enlarge noncon- 
forming use may be granted 
under N.J.S. 40:55-39(d) where 
jt appears grant will minimize 
objectionable discordant 
features of the use. 

sustain grant of variance 
muni- 
officials must set forth 
clearly and explicitly the “spec- 
ia] reasons” found and the basic 


factual findings supporting 
same. 
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March 3 to March 9, 1959 
VOTE: 


Copies of the opinions listed 


below have been sent to each county 
aw library. Any member of the bar 
may secure a copy of the opinion in 
any particular case, without charge, 
by writing to the Clerk of the Su- 
yreme Court, State House Annex, 
Trenton. 
SUPREME COURT 
Appeals 
State v. Roller (A-47, decided 
March 9, 1959) 


motion to 
aside 


nissing 


defendant's 
appeal, set 
I order disr 
t and remanded 
1. Defendant was 
tw indictments, ft 
N. J. S. 2A:111-1 (obtaining pay- 
I false pretens and 
(obtaining payment by 
alse representation) for failure 
to perform services as_ school 
teacher for which he received 
ry. At court dismissed 
tment 2A:119-3 and 
ered trial to proceed on 
as more appropriate to 
ge. After jury was discharg- 
be- 


trial 
indict- 
cause for 
tried on 


violating 





» ind yr 


es) 








trial 
trial, 


under 










r inability to agree and 
re new trial defendant made 
ion to dismiss indictment 





inder 2A:111-1 as barred under 


uble jeopardy provisions by 
1issal of indictment under 
2A:119-3, which motion the trial 
yurt gra nted and the State ap- 


has right to 
3 rid + 
indictment. 


in dismiss- 


State 
issal of 


ial court erred 








ing indictment under 2A:111-1 as 

would not violate double jeop- 

provision to proceed with 

of 2A:111-1 after dismis- 

sing the indictment under 2A: 
119-3 

Coleman vy. Newark Morning 

et als. (A-53, decided 


Ledger Cc 0. 
r 1959) 






Petitions for Certification 


Granted 
Dorman y. Fisher. 52 Super 70. 
Coponi v. Federal Industries— 


A-630-57, App. Div. 
Aponte v. State of N. J. Cumber- 
County Ct. 


and 
sallU 


col. 1) 








onti tinued on page 9, 


tions propounded upon 
ing of his deposition 


Petitioner, a icensed at- 

















torney at law, fil in the Or- 
ange County Superior Court, a 
taxpayer’s action on behalf of 
one Hermann for benefit of 
the city of Huntington Beach 
against an oil to in- 
validate an granted 
the latter by 

During the the de- 
ene bes the petitioner, he 

tated that after the action had 
been commence erson other 
than Hermann sulted him for 
the purpose yotaining legal 
advice, with a view to retaining 
him in his professional capacity. 

Petitioner was asked to name 
this party and to disclose the 
matters communicated to him. 
This he refused to do on the 
ground that the ansv wers were 
privileged. 

The high court stated that the 
trial court had not erred in 
directing the petitioner to reveal 
the name of a person who con- 
sulted him relative to possible 
employment. The court further 
i that an attorney is not 
rivileged to withhold disclosing 
- whom he has been employed, 








who con- 

his client, 
required 

name. 


and even if the per 
sulted petitioner w 
petitioner can 

to reveal the person’s 


Malone To Address Law 
Institute at Melbourne 













CHICAGO, March 6 — The 
president of the American Bar 
Association, Ross L. Malone will 
fly to Melbourne, Australia, to- 
day to address opening cere- 
monies mar] the centenary 
of the foun Law In- 


iding I tne 
stitute of Victoriz 
tinguished 















Dis mem of the 
bench and bar from Eng sland, 
New Zealand, Canada, India, 
Pakistan, Cey d er Asian 
countries have been 
attend the week-long 

beginning March 16 
pr Malone, the 82nd p 
t > Americé n B ir A 
ra I 
opening ceremc n th 
ing of March 16 In endance 
will be the Prime of 





the 


Australia and 










Governor of Victoria. His subject 
will be: 

“The Legal Profession and 
World Peace.” The ] 
centenary program also will in- 
clude a ball at the ] 


Danse on the 19th, a form 
Union 


ner at Unive 
21st, and special church services 
at St. Paul’s Cathedral and St. 


Patrick’s Cathedral on the 22nd. 


Confirmed 


The Senate, on Monday, con- 
firmed the previously pigeon- 
holed nominations of Essex 


County Court Judge Walter H. 


|Conklin to succeed himself and 


of Charles A. Stanziale as Essex 
County Surrogate, to succeed 
Adrian M. Foley, Jr. resigned. 
Nominations Submitted 
At the same session, the Sen- 
ate received the Governor’s 
nominations of Anthony M. Lario 
to succeed himself on the Divi- 
sion of Tax Appeals; John A. 
Borden to succeed himself on the 
Camden County Tax Board: Joel 
A. Mott, Jr. to succeed himself 
on the Cape May County Tax 
Board: Joseph Moiso to succeed 
Ralph A. Brandt on the Cumber- 
land County Tax Board and 
Joseph Matzner to succeed him- 
self on the Passaic County Tax 
Board. 


Philadelphia Bar Raps 
AmBar, Approves 
Supreme Court Rulings 


PHILADELPHIA (ACCN)—The 
Philadelphia Bar Assn. took ex- 
ception to the recent series of 
resolutions passed by the Ameri- 
can Bar Assn. for their implied 
criticism of the Supreme Court 
and after bitter debate voted 288 
to 186 for a resolution affirming 
its faith in the high court in 
its role as interpreter of the 
Constitution. 

The resolution was one offered 
by the association’s civil rights 
committee of which Morris L. 
Forer is chairman. He said the 
committee deplored implications 
that recent Supreme Court deci- 
sions had weakened the nation’s 
security and stated that the 
ABA recommendations were not 
founded on fact and the criti- 
cisms should be repudiated. 
Before a final approval, how- 
rer, the members went through 
series of four voice votes, a 
standing vote and a paper ballot 
in the course of heated discus- 
over the resolution. 











sion 


Passaic Calendar Notice 
Beginning April 6, 1959, the 
Daily Call in Passaic County will 
be at 9:45 a. m.; the Weekly Call 
on Friday will begin at 9:30 a. m., 
and motions at 10 a. m. 
Harold Kolovsky 
Assignment Judge 








system of judicial administration 
there would have been no federal 
rules. There would have been 
no way to improve. But because 
none of the states was doing 
what responsible federal judges 
and lawyers practicing in the 
federal courts believed to be 
adequate, a new set of rules was 
drafted. A new scheme of pro- 
cedure, uniform throughout the 
United States, came into exist- 
ence. This was a result of the 
great leadership exercised by the 
federal bench and bar at that 
time. At first then, the ordinary 
lawyer had to learn two systems 
of practice: that of the state, 
and that of the federal courts. 
This did not last long. In many 
states the lawyers soon began to 
see the value of the improved 
procedures of federal practice 
and in the past 20 years we have 
seen the greatest rejuvenation 
of interest in improved adminis- 
tration of justice of any com- 
parable period in our history. 
More than half of the states 
have studied and adopted sub- 
stantial parts of the federal 
rules. Almost all of the states 
have adopted some aspects of the 
new federal practice. 

Let us look at the status of 
evidence in today’s federal rules. 
The rules contain at least six- 
teen different references to 
practice and procedure ecom- 
monly thought of as within the 
field of evidence.’ However, the 
treatment of evidence could 
hardly be called sketchy. Al- 
though many matters of evi- 
dence were touched upon in the 
rules, the advisory committee 
wisely decided to concentrate on 
other matters of practice and 
procedure and to by-pass a gen- 
eral revision of evidence rules.* 
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DIGESTS OF RECENT OPINIONS 


(Continued from page 1) 


that it does not fairly warrant 
judicial or administrative notice 
or interference. The extension 
here requested is not that in- 
substantial and accordingly could 
not be made as of right but re- 
quired a variance if it was to be 
made. 

Under N.J.S.A. 40:55-39(d) the 
board of adjustment is author- 
ized to recommend “in particular 
cases and for special reasons” the 
granting of a variance to allow 
an otherwise unauthorized use 
and the governing body is au- 
thorized to approve or dissap- 
prove the recommendation. And, 
the power thus conferred by par- 
agraph (d) not circumscribed 
by the restrictive requirements 
for a variance under paragraph 
(c). 

The power to grant variances is 
entrusted by the legislature to 
municipalities, and where it is 
exercised pursuant to statutory 
authority it is not to be set aside 
by the courts except on a show- 
ing that it was arbitrary, caprici- 
ous or in manifest abuse of the 
discretionary authority. 

As was said in Ward v. Scott 
and now reaffirmed: 

“The sanctioning of far-reach- 
ing zoning resrictions must fairly 
be accompanied by a sympathetic 
recognition that there will arise, 
from time to time exceptional 
situations which will justly call 
for individual variances within the 
prescribed legislative conditions 
and limitations. Local officials 
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who are thoroughly familiar with | 





| 


their characteristics and interests | 
and are the proper representatives 
of its people, are undoubtedly | 
best equipped to pass initially on | 
such applications for a variance. | 
Where the application for vari- | 
ance has been given careful con- | 
sideration by the zoning board} 
and the town council... the ul-| 
timate interests of effective zon- | 
ing will be advanced by permit- 
ting the action of the municipal | 
Officials to stand, in the absence 
of an affirmative showing that it 
was manifestly an abuse of their 
discretionary authority.’ 

Since a variance may, upon a 
proper showing of special reasons 
within NJ.S.A. 40:55-39(d) be 
granted to create a new noncon- 


forming use it may clearly be 
granted to enlarge a preexisting 


nonconforming use; a limited ex- 
tension of a pre-existing non- 
conforming use will ordinarily be 
less likely to involve substantial 
impairment of the zoning plan 
than will the creation of a wholly 
new nonconforming use 


While the facts urged by 
pellant may be legally sufficient 
to support the variance the rec- 
ord does not adequately embody 
the necessary administrative find- 
ings. There was no formal reso- 
lution by the board of adjustment 
setting forth the essential basic 
and ultimate factual findings to 
Support its recommendation and 
the resolution by the board of 
commissioners failed to embody 
the minimum findings required | 
for the grant of a variance under 
N.J.S.A. 40:55-39(d). The munici- 
pal officials must set forth clearly 
and explicitly the ‘special rea- 
sons” on which they base the 
grant of the variance. Remanded 
for further proceedings before 
Board of Adjustment. 


Burling, J., concurring, agrees 
the record is inadequate and the} 
cause should be remanded but | 
disagrees with the holding that 
a limited extension of a pre-ex- 
isting use will ordinarily be less 
likely to involve substantial im- 
pairment, in so far as it places 
emphasis on the “limited exten- 
sion” idea in order to determine 
whether a variance is permissible 
He holds that application for a 
variance for substantial exten- 
sion of a nonconforming use 
should be viewed with disfavor 
and should only be granted where 
the officials are convinced that a 
variance to create the noncon- 


ap- 





forming use in the first instance}. 


would have been granted. 
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sero’ 
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; ana 


FRANKLIN in 


| it, plaintiff’s 


NEW TRIAL — A motion for new 


trial under R.R, 4:61-1(2) must 
be served not later than 10 days 
after the court announces its 
conclusions and shall be noticed 
for hearing and argued no later 
than the second regular motion 
day after service; failure to 
comply, in the absence of good 
cause shown, justifies dismissal 
of the motion. 

JUDGMENTS—A judgment should 
be presented within 10 days after 
the decision of the judge is 
made known, even if it be on 
only one of several claims in- 
volved. 

DIVORCE — ADULTERY — The 
so-called reasonable doubt rule 
as to proof required in adultery 
cases has been discarded and 
the rule now is that where op- 
portunity and inclination are 
established, the court will infer 
guilt, that where there are two 
interpretations of the evidence 
equally consistent with prob- 
ability, the interpretation favor- 
able to innocence should be 
made, but that a finding of 
adultery is justified where the 
circumstances are such as to 
lead the guarded discretion of 
a reasonable and just man to 
that conclusion. 

—Constant association in itself in 
situations where adultery can 
easily be committed, is strongly 
probative thereof. 

APPEAL—On a review of factual 
findings of a trial judge the 
court will consider the propriety 
of the rules of law applied by 
the judge in making his find- 
ings. 

Digested from a per curiam 
opinion rendered March 5, 1959. 
Appellate Div. Reiss vy. Reiss. For 
appellant Samuel H. Nelson 
(Arthur C. Gillette, atty). No ap- 
pearance for respondent. 

Plaintiff from judg- 
ment of dis complaint 
for divorce the ground of de- 
fendant’s adultery, contending 
that the evidence, though circum- 
stantial, required judgment in his 


favor. 


cet 
appeais a 
; 7 fF hic 

SMissai Of nlS 


on 


The action was commenced Oct 
26, = ar ad charged defendant 
with adult with the co-respon 





ent on 21 dates between Aug. 10 
and Oct. 19, 1955. The parties had 
separated in 1952. Defendant 
counterclaimed for separate main- 
tenance. It was agreed that the 
divorce action be heard first and 
this was tried in February, 1957. 
At the conclusion of a trial last- 
ing several days the judge orally 
tated, inter alia: 
“In absence of direct evi- 
nce of adultery, I find as a mat- 
ter law that circumstantial 
evidence must place a decided 
preponderance of testimony in 
the charge, and must 
human mind and the 
d guarded judgment of 
from any consci- 


+ 
ty 
to 





of 
aout 
careful and 
the ee irt, free 
entious or perplexing doubt, as 
whether the charge be proved or 
not; and. if, r careful con- 
sideration of the compe- 
tent evi ag suc oubts remain 
removable, it is arly the duty 
of the co “ur to § the defendant 
the t The 
court then went to find that 
at best the evidence showed sus- 
Picious activity and that the bur- 
ien of proving the ch: had not 


id 





give 


of the doubt...” 


anefit 
enent 


on 


rge 





en met. 
No 
entered howe 
new 
a moti 
ate 1ts 


Was 


judgment of dismissal was 
ver. On Oct. 31, 1957 
counsel for the once filed 
asking the court to vac- 

lination. The motion 
ear se however, until 
when it was denied. 
or judgment was 
The counterclai m was 
tried between April 24 and June 4 
was also dismissed. On the 
latter date the court signed the 
dgment appealed from dism 
ing the complaint. 

Held: Despite the name given to 
motion was in es- 
a motion for a new trial 
R.R. 4:61-1(a). Such o- 
under R.R. 4:61-2 must be 


lon a 
de 


not 





Liss- 


sence 
under 
tions, 
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served not later than 10 days} 


after the court’s conclusions are 
made known and noticed for hear- 


ing and argued no later than the} 


second regular motion day fol- 
lowing service, unless the court | 


for good cause fixes an earlier or 
later date. The motion here was 
not served until more than six 
months after the oral conclusions 


and not argued until almost eight | 

























months after service. The motion 
might well have been dismissed 
on the court's own initiative. Ad- 
ditionally R.R. 4:55-1 requires that 
a judgment shall be presented 
ri 10 ; after the decision 

judge is made known even 
though the judgment be on only 
one of sever claims involved. 
The dela here occurring are 
not to be countenanced or re- 
peated in other cases. 

On appellate view i a case 
such as this, t court is to give 
due regard to opportunity of 
t] I court to judge of the 

of the witnesses and the 





*t should 
the ap- 


I inding e of f 
disturbed unless 
well satisfied 


























pellate court is that 
he fi j aken one. This 
in marital cases. 
t pe 1e trial court 

imposes no restraint on the powe 
to fully analyze the proofs a 
make new dings when required 
to And, in evaluating 
the e and the soundness 
judge’s findings, the 
-ourt must take into ac- 
tandards and criteria 
is pi conclusions indi- 

appl ied. 





O adultery can only be 
proved by circumstantial evidence 
Such proof of the two essential 


and in- 
‘ing and 


The 


elements of opportunity 
clination must be 
such as to command belief. 
‘lier rule, established by 
rt of Errors and Appeals in 
Berckmans’ case 1864 was 
adultery had proved 
a reasonable doubt, that 
\0fs must be such as to 
careful guarded judg- 
the court free from any 
or perplexing 





convir 








in 
ail 


the 
that 
beyond 

pr 


the 


to be 


the 
leave 
ment 
COnSCIenHOUS | 
doubts, and if after careful 
examination of all the competent 
testimony such doubts remained, 
divorce shall be denied. This so- 
called reasonable doubt rule was 
discarded however by the Court 
of Errors and Appeals the Wag- 
ner case in 1947 and the rule laid 
down, whi ngahe s presently the law 
that where opportunity and in- 
clination are established the court 
will infer guilt, that the test 
that the proof have sufficient pro- 
bative force to support a legal in- 
ference as contrasted with a mere 
speculation, and that ‘‘where 
there are two interpretations of 
the conduct equally consistent 
with probability, the one involv- 
ing guilt and the other innocence, 
interpretation should be fav- 
orable to innocence and that to 
justify a finding of adultery, the 
circumstances must be such as 
would lead the guarded discretion 
of a reasonable and just man to 
that conclusion.” 


ol 


1at 
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i> + 


in 


1S 


the 


Lil 


the 


Here, the trial court, as appears 
from his oral conclusions, erron- 


the earlier and 
test, which has 
and consequently 





1S]} applied 
Stricter rule or 
been discarded, 


applied too rigid a criterion to} 
the proofs before him. 


A review of the proofs in the 


the | 


Assembly Passes 
Conflicts Bill 







































The Legislative Confic R 
|Interest Bill, A-147, re. 
unanimous approval of th; 
sembly on Monday evenin 
the series of compromise am 
ments which had been 
since its original intrody 
The bill now goes to the & 
where it is derstogd :: | 
have a “hard road WE 
passage ) L I 
C. Fox ar J : 
said they ‘ 
seek its ado , 

yl 
C0: 
u 

t di 
to adopt a new ren 
dinance. if 

At the same $0 

a ceived NEC 

id without limi ag ¥ 
power of the courts t be 
ti in hardship th 

up to six mont} 

light of the present aie 
leads this court to the in) 
viction that the evidence ac: et 
of only one reasonable ang { P@! 
interpretation and that not the 
sistent with the probabil tw 
innocence. This court fing 4. 
testimony teems with inclin:} - the 
C anace association in its:f 24! 
situ s where adult an sf g Dig 
ly bec pte is strongly 7§ BO 

bative thereof, and here suc: g 359 

uation was repeatedly presex:§ Brie I 
the visits of defendant ani gB G 
correspondent to immer 
apartments. Similarly nt 





ample opportunity. Fur 
testimony as to the events 
ed on at least four nig 
strongly indicative of 
mission of the 
guarded discretion of 
leads it to conclude tl 
dence is not capable of : 
pretations equally cons 
probability and to infer: 
sion of adultery on the i 
specified. 
Reversed and j 
plaintiff acta. 
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RAILROADS — NEGLIGENCE —) caboose was di 





DIGESTS OF RECENT OPINIONS 


tly behind the 





as 
the 





aoe By virtue of N.J.S.A. 48:12-152, > and rew of five were 
rete 3 railroad is under no duty to caboose. 
tne : exercise reasonable care to pro- guards. 





liability to 


( 
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disré arding a 


pprore 


ute §& 


fré 


ity 


does not violate equal protec- 


lull 


I 


sonable 
NEGLIGENCE — To establish a nsti t 
willful or wanton injury it must ent doctrines as 
shown one With knowledge liability t nfay 


pe 


that injury will likely result and 


eee, sciously and intentionally vio- 
lates a duty which produces the 
= injury 


the 


tect infant trespassers from in- 

iury by its trains even though 

oe it knows children are accustom- 

au ed to play on its property at the 
site involved. 

4 Recent judicial modifications in 

: the doctrine as to landowner’s 


claration 
iudicial philosophy. 
CONSTITUTIONAL LAW — Stat- 


=" When in light of common ex- 
Bei perience and judicial precedents 
facts do not constitute will- 
ful or wanton conduct, the mere 






endant was 
g to take neces- 
measures to prevent 
wandering on tl 
} it “wantonly” 

chmen on 


previous 














infant trespassers 
the court in 
legislative de- 
With the 


justify 


not 


in conflict 


ranting railroads immun- 
m liability to trespassers 
clauses since classification 


ailroeads separately is rea- 


ianaowners 


1t trespa 


reckless indifference, con- 








3 fact plaintiff so characterizes anq 
~.] _ them is insuffiicent to create Anv »p jut A en 
s a triable issue thereon. = stand- 


16; 








~-} Brie RR. 
ni ZB Greenst 





on a railroad or by 
off a car while in 
be deemed to have 


the 


to tne 


from an opinion by ing 
J.. rendered March 2 in 
Supreme Court. Egan v. m 
For appellants—Herbert ynt 
yne. (Greenstone & 
For respon- 











H. ( Meanor (Em owning or operating the| mi } 
n mb & Blake, atty This statute was orig-| landowners is without merit. A| 





1869 and has 





gan, aged 7, s 








injuries sustained ‘ted in virtually t 

1 under the wheels’ same for through the Revision 
g freight train wl 1937. Its effect is to absolve 
to board same. from a duty to a tres- 






















passer on the railroac in this ird states 
~§ prope: id had obtained acces h mmon law ’ previously 
rt rpeeperet limbing a fence. De- in effect that ner owed 
rrp fencan nployees had known no duty t other than 
ar pepe: en were accustomed to refrain or wanton 
® pla n the tracks in tl njury has been 
i @Mety of the accident. The tr ; and 
Ivo.ved was made up of an e t as 
gir: se and 53 cars. g its as well 
\ 
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en in cases where 
the railroad w that children 
were accustomed play on its 
property. That it encompasses 
children is ev it only from 
the words “any person’ but from 
] “playing on a 

idicial interpre- 
statute as early as 

1 disapproved of 
tur Long acquies- 
truction 
same 


as by adults, ev 





kne 



























*h were here 
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ice with 


According- 
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of law is 
tute pro- 
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there shall 


ble care by 
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mm n law policy 

1 d ir ¢ nflicts 
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infant 
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fix 
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1 1sonable. 
‘lassification f railroads 





























J poses here 
1, ) be un- 
table i ir im- 
ance, territorial size and th 
ical d lifficul- 
es involved 
W e i ] 
d 1ot preclu 
niuries rece 
ailroad’s willft 
du ft. th re is n 
cord for 
the mere allegati 
by plaintiff. Plaintifi 
wanton negligen 
failure to have w 
at pest Supports 
legligen I 
to snow 
dge that in 
yoably result 
and wi r 
tl € co > q 
and intentior 
l act or om 
which p1 1 
jurious result. When in 
common experien 
precedents the 






do not 
as willful 


‘Fr m+ 


nt to cre- 





FEDERAL LIENS — A federal lien 
is valid from the date of its fil- 
ing and the rights of a subse- 
quent assignee of the lien debt- 

though he be an assignee 


or, 
for a valuable consideration, 
are subject and subordinate to 


the government’s lien. 
ATTORNEY’S FEES — FEDERAL 
LIENS — COSTS Counsel 
fees and taxed costs cannot be 
allowed out of a fund in court 
which belongs to the govern- 
ment under a federal lien. 
CONFLICTS — In matters of fed- 
eral taxes, the federal law is 
supreme and state law cannot 
interfere. 
Digested from an opinion by 
Scherer, J.S.C., rendered March 6, 
1959. Chancery Div 


| Greenbaum. 


| from plaintiff, $478.30 


Statute 
protection | 


to other |} 


erely because | 
per- | 


Textile v. | 
Feldan, et al and U.S.A., inter- 


venor. — 
lander. For 
baum & Greenbaum by Arthur M. 
For the U.S.—Ches- 
ter A. Weidenburner by Stewart 
G. Pollock, Asst. U.S. Atty. 
Plaintiff as assignee of N.J. 
Quilting Co., sued defendants in 
the District Court for $728.30 for 
goods sold and delivered. Defen- 
dants answered admitting the 
debt but by way of counterclaim 
alleged that on Sept. 17, 1957, 
fifteen days before the suit, the 


U.S. had levied on defendants 
for all moneys due the assign- 
or, that they had paid $250.00 


to plaintiff on Sept. 16, 1957 and 
were ready to pay the debt but 
were uncertain as to whom it 
should be paid. Thereafter, in 
view of this equitable defense, the 


cause was transferred to the 
Chancery Division and the US. 


was given leave to intervene, pur- 
suant to R.R 4:37. This the US. 
did. The conceded facts are that 
the $250.00 was paid before the 
due the 


levy leaving a balance 
assignor of $478.30 held by defen- 


dants. The government had filed 
a lien in 1955 against the assign- 
for over $6300. The assign- 


or 


; ment was made in July 1957. 


government contends it 
rity over the plaintiff and 
to recover the $250.00 
from de- 
fendants, which defendants had 
deposited in court, and that no 
counsel taxed costs could 


The 
has pri 


ls entitiea 





Tees or 


With our compliments.. 


It’s just off the press 
our popular * 
minute in 
our compliments 


in 


nply contact our 


Si] 
your nearest Fidelity 
there is any other way 
of service, feel 


here to help you, 


For plaintiff—Robert In-| 
defendants—Green- | 


in 


‘Computax”’ 
Its contents 
If y 
Tre 


to call 


be allowed to defendants. 

Held: Under 26 US.C.A. Sec. 
6321, a federal lien arises on pro- 
perty of a taxpayer when his taxes 
are unpaid and a demand for 
payment has been made. It is 
valid as against subsequent mort- 


gagees, pledgees, purchasers or 
judgment creditors, after filing 
under Sec. 6323. Plaintiff’s as- 
signment, though for a valuable 


consideration, is therefore subject 
and subordinate to the govern- 
ment’s lien. The government is 
therefore entitled to judgment 
against plaintiff for $250.00 and 
against defendants for $478.30. 
The U.S. Supreme Court has 
held that the transfer of proper- 
ty subject to a federal lien does 
not affect the lien, it being of the 
essence of the lien that the pro- 
perty, no matter who holds it, 
passes cum onere. And that court 
dissapproved the allow- 
ance o: an attorney’s fee in a 
garnishment proceeding on the 
eround that the government’s lien 
being prior the garnishment 
lien, no fees could be properly 
paid to the attorney prosecuting 


has als¢ 


to 


the garnishment lien because to 
do so would have the effect of 


putting that part of the lien ahead 
of the government’s claim, since 
the latter claim would be reduced 
by the payment of the fee 

Applying these rules, the fund 
the hands of defendants was 
(Continued on 


page 5, col. 3) 
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TILURSDAY, MARCH 12, 1959 


HEHER, J. 


To put on the judicial robe for the first is a 
honor bestowed, and trust reposed. To lay it aside for the last time, 
after 28 years of stewardship, with the universal admiration, re- 
spect and gratitude of colleagues and brother lawyers—as MYr. 
Justice Heher is about to do—is irrefutable evidence that honor 
has been earned and trust fulfilled. What more can be asked of 
man, lawyer and judge? 





time symbol] of 


The measure of conquest is proportionate to the challenge. True, 
here was a lawyer, in 1932, primed by the best seasoner—active 


experience at the bar, at the trial and appellate level, Federal] and 
State. Active also in politics, he had been State Chairman of his 
political party. The 1959 review of the past 28 years records many 
a case of possible political implication. Yet, at its close, not a voice 
of any partisan is heard—nor thought suggested—to deny a dedi- 
cation to objectivity—that intangible quality which springs not 
from external influences, but, sanctity in the saint, the 
inner man. 


from 


as 


As the young Justice of the former Supreme Court first sat in 
conference with those senior giants of our Judicial history, Gum- 
mere, Parker, Trenchard, to mention a few, he must have been in 
awe. But as his contemporary, former Chief Justice Brogan recent- 
ly said of him: “No neophyte was he in this atmosphere of seasoned 
judges. In conference he always gave exposition to his views in a 
calm, dispassionate manner without the intrusion of a single per- 
sonal note. When the conference vote was taken and the opinion 
assigned, that was the end of the matter. No post mortems. All 
was serene and peacetul, though that did not prevent a dissenting 
opinion of Justice Heher.” That ‘inner man’ was speaking, unawed 
by greatness. Greatness does not yield to greatness. It meets it on 
the merits. 


But the ‘system’ changed in 1948. Justice Heher remained. He 
was part of the ‘old’ system. He has been part of the ‘new’. He was 
all of neither, and the best of both. He was a judge in whom 
‘system’ was—as its nature limits it—adjectival, not substantive. 
It was the mere means in the accomplishment of the end. The 
challenge of change did not detour him from the road to the ob- 
jective—that intricate and elusive simplicity called “Justice”. 


communities mushroomed and the problems born 
schooled in 


In 28 years 
of depression, war and social need evolved. The judge, 


the old, must solve the new. Respectful to stare decisis, he never- 
theless applied the inherent virtue of the common law, its flexi- 


bility to the demands of the greater good. In zoning his opinions 
in Mansfield & Sweet, Inc. v. West Orange, 120 N. J. L. 145 Brand- 
on v. Montclair, 124 N. J. L. 135 and Katobimar Realty Co v. The 
Borough of New Providence. 20 N. J. 114 and his dissent in Ward V 
Scott, 11 N. J. 117 were landmarks, whose benefits will never cease. 
His opinions on the constitutional law, particularly on legislative 
delegation, have established principles which, because of lucid and 
complete treatment, have made intricate principles approach the 
simplicity of ‘hornbook’. In the field of evidence, too, he has ap- 


plied the ‘vague’ as though it were always clear. the parole 
evidence rule, see Casriel v. King, 2 N. J. 45, Atlantic Northern 
Airlines vy. Schwimmer, 12 N. J. 293 and Harker v. McKissock, 12 


N. J. 310. In the field of Workmen's Compensation his social con- 
cepts have met the challenge of what he conceived the need of 
society. His most recent opinion, rendered only this week in Cole- 
man v. Newark Ledger Co., established new law in the field of libel 
on the question of qualified privilege. 


All these contributions could be multiplied and piled one upon 
the other—a full grown monument, built stone upon stone, through 
the course of a brilliant judicial career. This is the work of Justice 
Heher which future generations will see. But we, who have known 
and respected him, know that no stone could have stood, were it 
not for the foundation of it all—the man, the soul and the unaf- 
fected person we have known him to be. That is our good fortune. 
We lose you, sir, as “Justice”. We greet you, as you return to us as 
counsellor-at-law! 


Voice of the Bar 
Comment and i Criticism Invited 





Law Journal 
“Short- 


Editor, New Jersey 
The editorial entitled 


age of Good Trial Lawyers” 
appearing in the issue, Thurs- 
day, February 19, 1959 impels 


this communication. 

I do not know which of your 
editors fashioned this editorial. 
I must however, salute his 
thoughful analysis and explana- 
for the decline of trial ad- 
vocacy in this State. Each of 
the explanations drawn by the 
writer meet with my concur- 
rence. Today, the young advo- 
cate chiefly complains that the 
rules of practice and procedure, 
rather than simplify or de-em- 
phasize pleadings and _ trial 
technique, do instead, impose an 
surmountable burden, espec- 
in the preparation of his 
this 


tion 


in 





cn Vier 
lally 


case. I have discovered that 
factor, more than any other, 
tends to dissuade the young 
member of the Bar from pur- 
suing a dedicated practice in 
litigation. 

In this regard, the subject 


matter dealt with by editor Israel 
B. Greene in the issue, Thursday, 


November 27, 1958 entitled “Re- 
ducing Expense of Litigation” is 
indeed pertinent. 
Sincerely yours, 
Jerome L. Yesko 

New Bills Introduced 

The following bills were in- 
troduced in the Assembly: 

A-486 Lynch, Kijewski, Werner, 


Miller & Meloni. To 

Workmen’s Compen- 
to regulate the settle- 
negligence cases in- 
ird parties; permits 
to participate in any 
settlement between the employee 
se the third party. (L&IR) 

A-520 Kesselhaut. To extend 
indefinitely the power of certain 
grant stays of evictions 
for of 
(R&AofL) 

A-524 Kraut. To revise upward 
the scale judicial salaries, a 
$5,000. increase | provided in 
most cases of full- 

(Jud.) 
A-526 Hy 
pr “otection 


McGowan, 
amend the 
sation Act 
ments of 
volving th 


one vers 


court 
tions 


in act 
housing 


possession 


= 
ot 





time service. 
broaden the 
afforded employers 
in second accider nt prior disabil- 
ity cases under the Workmen's 
sig a gr tion Act. (L&IR) 

A-7 Connery, Ke -sselhaut, Far- 
rington & Barka low. To permit 
the extension immunity under 
certain conditions persons 


land. To 


of 


— 
tO 




















who testify in criminal proceed- 
ings. (No ref 
SENATE 

The following ara were in- 
troduced in the Senat 

S-138 Lance. To al actions 
in the nature of i d 
sales thereunder 
lands and to the m 
under are vested 
pe sgrors (R&AofL) 

-148 Jones & Cowgill. To de- 
clare the public policy of insur- 
ing the right of citize to at- 
tend meetings of any public 
body convened to take official 
action, except. as otherwise pro- 
vided by law. (R&AofL) 

-151 Jones & Cowgill. To de- 
clare the public policy of making 
public records, with certain ex- 
ceptions, open for pub! nspec- 
tion. (R&AofL) 

S-155 McCay. To provide in- 
crease payments under. the 
Workmen’s Compensation Law 


for persons totally and perman- 





ently disabled as a result of an 
industrial accident, dependents 
of an employee killed asa -Fre- 
sult of an industrial accident 
and those recipients who are 
now receiving os under the 
“1% Fund” and who are also 


totally and permanently disabled. 
(L&IR) 

S-156 McCay. To make lands 
upon which there have been 
road or sidewalk improvements 


subject to the lien of debts con- 
tracted for in such improve- 
ments. (AC&ED) 


Justice Jacobs 
Comments On N. J. 
Clerkship Requirements 


New 
Justice 


CAMBRIDGE, 
Jersey Supreme 
Nathan L. Jacobs, 
28, S.J.D. declared that 
“would abandon its 
requirement tomorrow, 
a peneer substitute.” 


MASS. 
Court 


Harvard LL.B. 
the state 
clerkship 
if we had 





ment cave a 
Harvard Universi 
honor on Saturday 
the New Jersey ' stu d 
Harvard Law School. 

He criticized other st 

had taken the “easy wa 

having any clerkship 
ments. “This,” Jacobs 
“was n sciencious 
suproedl 
n Justice 
felt that a person was 
equi pped to handle 
to court as soon 
as he has graduated from law 
school: some sort of preceptor- 
ship is required. 

The present clerkship require- 
ments are unsatisfactory, he de- 
clared, and the court is carefully 
considering ways improve the 
system. One 1a that will 
probably be made in the near 
future is permitting applicants 
to take the bar exam right after 
graduation, instead of having to 
wait until their clerkship is over. 

Jacobs agreed with the stu- 

ents that the salaries 
for A lawyer 
owes a responsibility to the clerk 
he takes on, the Justice said, but 
a “goodly portion of the bar does 
not recognize this responsibility.” 

New Jersey practice has many 
things to offer, but money is not 
one of them, Jacohe admitted. He 
noted that, during a clerkship, 
a person would be lucky to make 
half of what he could make in 
New York City. In he said, 
is unlike- 











stated, 





endeavor 
ards of 
said he 
not properly 
clients and 


go 





to 


change 





present 


clerks are too low. 





fact 
Tact, 





a lawyer in ew Jersey 
ly to ever make as much as he 
ae have made in New York, 


but nevertheless New Jersey is a 


good place to practice because a 
lawyer has independence and 
has a chance to have a well 


rounded life through participa- 














tion in civie aff This is 
especially true in the “Country” 
practice, he saic 
Another guest introduced to 
the group was Joseph Harrison, 
LL.B. '29, Editor of the New Jer- 
sey Law Journal and Chairman 
of the ABA Committee on the 
Bill of Rights 
Also present were Prof. Austin 
W. Scott, who had Justice Jacobs 
as a student; Prof. Dosage M. 
did graduate work 
‘ > Jacobs; and Profs. 
Abram ry “Ch: aves, Byse, 
and onm P. Dawson work- 





Salzburg Seminars with 


ed at 


the 
ai 





stice. 
Raphael G. Jacobs 


Court Rules Insurance 


Covers One Under 25 
Despite Clause Contra 


LOS ANGELES ‘(ACCN) — An 
operator of an automobile wh 
is under 25 years of age using a 
vehicle with permission is cover- 
ed by an insurance policy despite 
a contrary endorsement in the 
policy, but only to the extent 
of minimum coverage by the fi- 
1 responsibility law. 

So ruled the Second District 
Court of Appeal in Shapiro v. 
Republic Indemnity Co., No 
23408. 

The reviewing 
that the restrictive endorsement 
was ineffective up to minimum 
coverage as — in contraven- 
tion of section 415 of the Ve- 
hicle Code wiht h expresses the 
public policy of the state. 

Section 415 provides in part 
that an insurance policy shall 
insure the person named there- 
in and any other person using 
or responsible for the use of the 
said motor vehicle with the ex- 
press or implied permission of 
said assured. 


Stated 


4 


Amend Constitution 1, 
Protect High Court, 
Javits Asks Congres; 


WASHINGTON, D. C. 
—Congress has been 
to initiate action to ame 
Constitution 


ace 





ren) 


issues. 

The request was cont 
a proposal introduced »b 
Jacob K. Javits (R., N.Y 
Feb. 26, with seven 


ators as co-sponsors. 
According to Javits, al) 

features of the Jenner 

bill of the last congress 


been offered again this year : 
their cumulative effect ; 
“encourage raiding of the 
preme Court’s jurisdiction 

He said that the court’s rz 
to declare state and fed 





unconstitutional has Pn 5 
held by tradition and the ¢& 
sions of the court itself -4 


that the authority is not spec: 
in the Constitution. 
Workmens Compensatiy: 


Rate Bill Explained 
By Stepacoff 





At a panel discussi 
First Annual Governor's 
ence on Workmen’s C 
tion on February 26, 





which the State Legisla 
represented by Senator 
H. Jones (R.-Bergen) and : 
semblyman David I 
(D.-Midd.) and former Super 
Court Judge Alfred Clapp ser 
as moderator, Assembly 
Stepacoff discussed the nee 
“the enactment of A-305 
Said Stepacoff, “We m: 
maintain a reasonable : 
ship ape what ths 
workman ns each ca 
amount he is to re¢é 
week when he 4% 
He pointed . 
the Workmen's Com: 


was first 











the 
each 
jured.” 
when 
sation Law 


1911, the average weekls 
a worker was $15.00, 
fixing the maximum r 


$xx- thir 


injured workman tw 
$15.00 established the 
of $10.00. 

The Assembly man 
at the present 
urnished by the 
ment Compensation 
dicate the average wor: 
earnings are approxim y§ 
00 per week; yet c 
presently paid an injurec = 
ployee is only $35.00 per wets 





+t the 





bs ae A on i oS on 


om 's fr > 


CYP PT me ee at me ry 





Assemblyman Ste! ff 
tended that “We ha 





a proper pro} 


keep i 
the weekly earned 


tween 





as compared with 
amount received by ’ 
employee.” 

“A-305 would elimina: 
great disparity. We 
realize that the cost 
gone up, the valt f the ¢ 
is less, import 


and it is 
fix a realistic rate \ 
to a norm which recognizt 
present cost of living ant: 
present wage earners 

The present rate 
jured employee is appr 
one-third of his w 
far below the two-thi 
ally — 
Workmen’s Compens 
was originally enacts 
The rate should | 
average weekly wagt 
by the Fund, he cont 
The Assemblyman 

1960, under 
the maximum 
per cent of the avera 
wage earned, or $45 








; tarm 
- 
in term 
eres 

s2ate 


In 1961, the rate 
to 60 per cent of 
weekly wage as C 
the fund, and in 
ate 66-2 3 per 

> figure in line 


petten 2 on of the orig 
the workmen’s compense:: 
when they believed ‘54 
thirds of the averaze 

earnings was a fairT 








ate 
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— Minutes of Meeting of State Bar Committee 

nT On Rules 

urt, Held February 28, 1959 rule, which requires, inter alia, 

Pes ne Committee met at 10:00 Notice to judgment debtor before 
a 4+ the State Bar Associa- issuance of wage execution, dis- 





44 headquarters in Trenton. “F5* 
ie -ere: Chairman Horu- 4:23-6. Amendment to 


Hand. and Messrs, 2/Jow 30 instead of 20 days to 
son, Denbo, Feinberg, 2"Swer interrogatories, to pre- 
antes 7 clude an extension of time with- 






































King, Rinzler, Warren : 
% out a court order, and to bar a 
} inteersed the defaulting party from further 
i walk #6 tos proceeding, disapproved. : 
< Cumemiites on R. R. 1:27F. Amendment to 
ae S er ‘fie Rule it certification in lieu of 
r . yrs as a *\¢ wherever the latter is 
— agg ai re the rules, instead of 
of at some future only in specified instances, dis- 
-Bu c approved. 
hz The changes under vier a Amendment to include proof); 
ar,ag gion by tne Supreme Dacin “ of service under R. R. 4:5-2 (b) 
c eee ae con- among the instances where cer- 
§:¢ = Giscussed, with tH© tification in lieu of affidavit is 
fo. action by this Com- permitted, approved. 
 eeeee —— iment to, B-_3:10-9. Amendment to 
Tal 2 Be. a8 e iy re ~~ ~~ provide for remand of the cause 
en y, elarify the nature of workmen's 214 the record on any dismissal 
ed he ae of an appeal, instead of on dis- 
lf, oy 2 pats yp A a PP missal for lack of prosecution, 
pecig pacure Ot ia ie ap eeere 
by the court, approved. bi "R. R. 2-6. Amendment to 
Peaks ee * provide poi all appeals (from 
iSClend. ue. ee rin ‘ditenes report of condemnation 
ned appa es eaetite umissioners) relating to the 
e ‘Gee aneaes sea 9 een ame tract be given the same 
f : Rie ait A Pot ahygionvod ~ docket number, approved. 
oe vee ee R. R. 4:42-2. Amendment to 





°48-1. 


rhe 


Amendment to eth é ae 
the examina- Provide that involuntary dismis- 
] be without prejudice 


presslv 











































































ion of jurors individually on °¢* ; mele : 
a the Committee believes imsté with prejudice, ap- 
sent form of ; proved. 
road enough and es R. R. 4:98-11. Amendment to 
de individual examin provide that dismissal of matri- 
that no change is monial actions for delay in pros- 
r ss the mene ecution shall be without prej- 
rt ves otherwise. udice, instead of with prejudice, 
R.R. 4:88-15 (c). 2 
s:@ to elimin ite the di Proc. Forms 9A & 9B. 
= ff power in tl courts to enlarge to add an additional 
: ~@ the 45-day period for commenc- “Furnish a detailed 
= dz an action in lieu of preroga- statement a claimant’s version 
tive writ in zoning matters, of the occurrence of the accident, 
DDT including in what respects, if 
: R. F 11 he opposing party was 
: Plimir negligent”) to the uniform in- 
- endammttOr rog ie initially required 
mrsieecuon and property 
arm vehicle cases, 
apor sap] ved. 
R 3-4. Amendment to R. R. 4:26-1. Amendment to 
prov. pretrial conferencs tend from 10 to 15 days the 
: pe h pretrial order en- for denying or objecting to 
te: 4 case is transfe yuest for Admission, approv- 
w: nty District Court at ed 
pyttria roved. R. R. 7:11-4. Amendment to 
R. R. 7:5-4, Amendment to re- permit service of a true copy of 
Buce t ime for filing an an- an der for discovery in aid of 
ewer ering an appearance ex by registered or certi- 
“ee CON stion in the County d mail, instead of personally, 
Distr t from 20 to 10 days, yproved 
; ®s2pproved R. R 1endment to 
ved oe «OR. 7:9-2. Amendment to provide pplication for 
we : f of damages in de- transcripts by in- 
* to be entered by af- digents be he appellate 
aile ttachment d re- court, approved. 
rn R. R. 4:23-3. Amendment to 
: provide that Civil Procedure 


iform Interrogator- 


ays bine 


Puree neers 





pres be applic- 
appr d. involving 
R. 7:11-5. Deletion of this app roved. 
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R. R. 4:4-4 (c¢). 
eliminate the requirement that 


;}a Summons and complaint must 
| be 


served on an incompetent 
personally, —— 

Index 11 (no s} fic rule). The 
matter of admission of out-of- 
state attorneys without clerk- 
ship and or examination should 
be considered by the proper 
committee of the Association be- 

















fore the Committee on Court 
Rules acts. 

Index 12 (no specific rule). 
Adoption of le permitting 
attorneys to n the name of 
the judge to routine orders, dis- 
approved. 

Index 13 specific rule). 


Adoption of < le provision re- 








lating specifically to service on 
foreign national referred to 
Mr. Watson for consideration 
and report at a later date 
Index rule). 


14 (no specific 
Adoption of a rule provision ex- 
pressly statins time for an- 















swering in the ty District 
Court may be ended by con- 
sent, disapproved as unnecessary. 


R. R. 4:72-3. Amendment to 











state the present name of the 
bank in which the clerk must 
deposit moneys deposited with 
the court, approved 

R. R. 7:4-6. Amendment to 
permit acknowledgment of ser- 
vice of process in the County 
District Court approved as 


unnecessary. 

He 8292-5 
to provide that 
which the cot 
change a local ; senter 
be extended, approved. 
Amendment 


Amendment 
t the time within 
reduce or 
may not 

















R: R. 1:20- 
to require candidate for bar ex- 
amination to submit proof of 
compliance with requirements of 
rule not less than 10, instead of 
not less than 40, days prior to 
taking the examination, disap- 
proved as appa tly creating | 
administrative c -sulties 

R. R. 4:62. Ad n of a new 


> effect of 
‘ation or modi- 
judgment, 
disapproved 


R. R. 4:62-3 st 
the correctior 
fication 
order or proceed 





Ol a 





as being properly subject for 
legislation. 

In addition to the foregoing 
suggested changes which the 


Supreme Court’s C tee on 














Rules has consid Asso- 
ciation’s Commi Court 
ae S fa 1 suggestion that 
R. :12-3 be ded to per- 
th pr ‘oot b by affidavit from dent- 
istS, a well a iclans, on 
-ourt approval lements. 
The suggestion that R. R. 5:5-5 
be amended to permit County 
Court funds to be sited in 


tions, as 
banks and 
for 





savings and loan 
well as banks 


trust companies, was held 








further consideration 
Mr. A. Leo Bohl \ designated 
Vice Chairman of the Commit- 
tee. 
The Committee that the 
-h and bar large will sub- 
via its Chairman, David L. 


Hor ruvitz, Esq., 103 W. Broad St., 
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Bridgeton, N. J Secretary, 
Charles R. Hart Jr., Esq., 500 
Broad St., Nev 2. N.. J., any 
suggestions I in the 
court rules, and that this will be 
done in time - Committee con- 
sideration prior t he Annual 
Mee ciation and 
the nc 

Re spectfully ed, 

Charles R. I is 
Digests 

(Continued from page 3) 

always subject govern- 











ment’s lien wh to 
the assignment 
could not transfer tl 
except as encumbered 
Thus, to allow a cou 
costs out of the fun 
whittle away that pa 
equal to the amount of 
lowance. This is 
the Supreme Court’s rulings. In 
matters of federal taxes, the fed- 
eral law is supreme and state law 
cannot interfere. 
Judgment accordingly. 


prior 


would be to 
art of the lien 
such al- 
interdicted by 


a. 








Amendment to| 


| Officially 


U.S. District Court Decision 


BANKRUPTCY — FEES — CRED- 

ITOR’S RIGHTS 

Petition was filed for review of 
an order of the Referee in Bank- 
ruptcy (1) authorizing the Trus- 
tee to abandon any interest he 
may have in an alleged cause of 
action against Meinhard & Co. 
and (2) denying applications for 
allowances by the secretary and 
attorney for the Creditor’s Com- 
mittee. 

Boros (bankrupt) first filed a 
petition under Chapt. XI on Oct. 
16, 1956. On Nov. 14, 1956 the ar- 
rangement failed of consumma- 
tion and Boros was adjudicated 
a bankrupt. On Nov. 15, 1956 
Meinhard, a factoring concern, 


| filed a reclamation petition based 


on two chattel mortgages for $50,- 
000 each, dated Dec. 14, 1955 and 
May 25, 1956 respectively. There 
is no evidence that Meinhard had 
any knowledge of the impending 
bankruptcy of Boros or that Boros 
was insolvent at the time of these 
two transactions. The considera- 
tion for each mortgage was in 
fact advanced. 

The Creditor’s Committee was 
designated on Dec. 11, 
1956, after the arrangement failed 
and Boros was adjudicated a bank- 
rupt. It apparently had operated 
unofficially after filing of the peti- 
tion under Chap. XI and before 
adjudication of bankruptcy, the 
bulk of its time having been spent 
before Boros’ adjudication. 

Held: The Referee properly 
found no evidence was presented 
to show the existence of a cause 
of action against Meinhard based 
on alleged preferential transfer. 
A preferential transfer under Sec. 
60 of the Bankruptcy Act, is one 
made within four months before 


| the filing of the petition in bank- 


ruptcy or under Chap. 10, 11, 12 
or 13. Since the two mortgages 
here were recorded more than 
four months before the filing of 
the initial petition under Chap. 
XI, they cannot be attacked as 
preferential under the Bankruptcy 
Act. Nor can they be so attacked 
under the New Jersey Corporation 
Laws, NJ.S.A. 14:14-2, since, 
stated, there was no _ evidence 
Meinhard had notice that Boros 
was insolvent at the time the 
mortgages were executed. 
Generally, no provision is made 
in instances of ordinary bank- 
ruptcy for payment of compen- 


as 


sation or expenses to creditors or 
creditors’ committees or their 
counsel. Recognizing this gener- 
al rule, counsel seeks to avoid it 
by claiming a right to allowances 
under the Chapter XI provisions 
relating to arrangements, more 
specifically 11 U.S.C. Sec. 737. The 
Bankruptcy Court lacks the pow- 
er to grant, and the policy of the 
Bankruptcy Act is against com- 
pensation not expressly provided 
for by the Act. While Sec. 737 
does permit payments to unoffi- 
cial creditors’ committees for the 
services rendered by them prior 
to the appointment of the official 
creditors’ committee, such allow- 
ances are therein limited to situ- 
ations where the services render- 
ed either contributed to the con- 
firmation of the arrangement or 
were rendered in connection with 
ia of confirmation or were 
beneficial to the estate. Since 
none of these three conditions 
were established, so as to meet 
the provisos, the Referee proper- 


ly denied any allowances. Addi- 
tionally, the committee was not 
designated in writing as required 
by Sec. 737. 

Affirmed. 

Opinion by Wortendyke, DJ., 


filed Feb. 27, 1959 in Boros & Reiss. 
No. B-586-56. 


Announcement 


Harold W. Watson has resign- 
ed his position as Claims Attor- 
ney with the American Insur- 
ance Group and will continue 
the practice of law individually 
at 55 Park Place, Morristown 
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Federal Uniform Evidence Rules 


fused, slows them up, creates 
ground for argument on appeal, 
adds to the expense of the trial, 
and does not promote the rapid 
dispatch of justice. Surely it 
should be possible to create the 
same uniformity for evidence 
that was created for other 
phases of procedure by virtue of 
the federal rules of civil proced- 
ure. 

Not only do the federal courts 
have the complicated, and at 
times incomprehensible common 
law rules of evidence to under- 
stand and follow, but they must 
also apply state statutes, federal 
statutes, federal equity rules 
of evidence, whichever is more 
liberal toward admissibility. The 
result tolerable confusion in 
the federal system. A count of 





(Continued from page 1) 





The preparation of evidence rules 
was thought to be of such mag- 
nitude as to be beyond the pow- 
ers of the committee to accomp- 
lish within the time and re- 
sources allotted for its study. It 
therefore carved out from “prac- 
tice and procedure” the whole 
area of evidence and by general 
rule 43 directed that evidence 
be admissible in the federal 
courts if it is admissible under 
State law, federal statute, or 
federal equity practice. 

Thus, each trial judge and 
trial attorney must know four 
sets of evidence rules. In criminal 
cases, a federal common law;’ 
in civil cases, the federal statute 
law, state statutes, rules of de- 


is ly 


cisions and federal equity prac- cases recently decided by courts 
tice when there was a federal of appeal indicate 20% of the 


equity practice.’ For the courts cases decided involve a discus- 


of appeals judges this was com- sion of some evidence problem. 
plicated by the fact that cases 9. Availability of rule-making 


power to promulgate rules 
of evidence. 

Recently, as a part of the 
activity of the State of Michigan 
to improve its system of proced- 
ure, I had occasion to consider 
seriously the full scope of the 
power of courts. 
One of the first questions need- 
ing an answer was: ‘What 
should be covered by rules and 
what should be covered by stat- 
ute,” The result of this study 
appears in the March 1957 issue 
of the Michigan Law Review.’ I 


come to the court from several 
states. A rule requiring the ap- 
plication of different evidence 
standards creates neither con- 
formity nor uniformity. Such 
overlapping, and at times, con- 
flicting rules, makes trials con- 


a { rule-making 
Federal Rules of Criminal Procedu 






otherwise 
common 






vide by the 
is they may | terpret by t co “ 
the United State 1 the light of reason Came to the conclusion that the 
s of Civil Procedure, Rule| right of the highest court of a 
judicial system to promulgate 


wt Avinissibility. In all trials} rules came from three sources: 
Sigate othierwixe pro: (1) powers inherent in the court; 

(2) special enabling legislation 

such as the Act of June 19, 1934; 
and (3) special constitutional 
grant present in Michigan but 
not in the federal courts. Thus 
in the federal system, to deter- 
mine the power of the Supreme 
Court to make rules pertaining 
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governs 
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polar on “rhe com. to evidence, we must determine 

to testify shall be deter-| the inherent powers held by the 

——~— |Court to make such rules and 

—We Cooperate With Atterneys— | interpret the enabling act of 
SARASOHN & CO. 1934. My conclusion after e- 
FIRE ADJUSTERS FOR THE viewing many cases was that 
POLICYHOLDER although the courts have very 

24 COMMERCE STREET, broad inherent powers, an en- 
Newark 2, N. J. abling act such as the one of 
MArket 3-3213-4 1934, broadens the power of the 

= Supreme Court to regulate the 

practice of the district. courts. 

sie seqgytscsarheme ioe ing mega In determining the scope of 
judicial rule-making power, we 
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ask ourselves the question: 
the purpose of the 
If the purpose is to per- 
to function efficient- 
ly, the court may exercise its 
rule-making power unless 
impact is such as to conflict 


must 
‘What 
rules?” 
mit a court 


1S 
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other validly enacted legislative 
or constitutional policies involv- 
ing other matters than the or- 
derly dispatch of judicial busi- 
ness. In other words, the courts 
may provide the “how”, the leg- 
islatures the “what” 

Most rules of evidence have 
been made by courts. Most rules 
of evidence are predicated on 
methods devised over a long 
period of and error and 
based to have a fair 
trial.’ such as for 
doctor-patient 
n considera- 
the ord 
busines: 
be 
he propositio 

rules fall 


horit 








on 


’ Only a 









cial 


the 4 
here can 
at Casal 





ae 





the rant ¢ aut 
i siail Ji a 


determine 
and 


to 


> purpose 


Ne 








cr Y 

n 

l 

) ex 

ractic nd procedure and not 


substance, 
only matt 
the judicia 
burden 





busi Only privileges, 


ness. 





















































of proof and conclusive pre- 
sumptions may involve more and 
thus may | beyond the rule- 
naking powe 
f the court can make rules of 
e1 QO} in ad hoc basis, 
] g up ( by 
mon law of € 
he p of leg 
reason wh 
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f S ¢ € 
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kn i a 
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e€ and procedure 
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3. The Effect 
Tompkins. 
"he AifBeylti 


ruies 
r diversity 
Trust Co. 
Beneficial 


-York;: : , 
Industrial r < 2Qs0 (1954), afd 220 F. (2d 
and Ragan v. Mer- Sey, lies te rea 
Transfer & Warehouse 641 (2d Cir 1943). eva on of! : 


Guaranty v. 
Cohen vy. 
Loan Corp.; 
chants 
Co. 

these 


Erie R. 





be 
cases is 
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id legi ive | federal courts. In essence, the valid. Only in the field of or 


intent of that decision [Erie R. R. 
Co. v. Tompkins] was to insure 
that, in all cases where a federal 
court is exercising jurisdiction 





sole because of the diversity 
of ee of the parties, the 


tha 5 tion 


outcome of tl 
federal courts 


litigation in the 
should be 





Stantially the same, so far as 
legal rules determine the out- 
come of the litigation, as it 
would be if in the state 


court.” 
The key t 
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Federal Uniform Evidence Rules 


6. In addition to this, the 
Fourth Circuit is having a simi- 
lar program on the subject in 

7; the Eighth Circuit has 
Id a program on it recently; 

7. The American Bar Associa- 

tion is spending one-half day on 
gram at its regional 

in St. Louis in June; 

8. At the annual meeting of the 

1 Bar Assoc 

on Judicial Ac 
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is commenced, 
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Ask Extensive Changes In U.S. Tax Lien Laws 


AmBar Authorizes Committee 
To Act 
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American Bar Assn 






proposed legislation to make 
comprehensive revisions in the 


il tax liens, 
ns and pri- 


laws governing feder 
and other federal 
orities. 
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each 


| files a tax lien, the information 


enabling him to notify the lender 
that a tax lien has been filed. 

The proposal also protects the 
priority of a mortgage covering 
after-acquired property, which 
is doubtful under present law. 

Its priority, as against the fed- 
eral tax lien, would be “frozen” 
as of the time the federal tax 
lien is filed, however, except with 
respect to property which was 
produced or acquired by means 
of the loan, or which becomes an 
integral part of the mortgaged 
property, or which is substituted 
for such property. 

Mechanics’ liens on _ realty 
would be protected against fed- 
eral tax liens filed after the time 
(usually the commencement of 
the work) as of which the me- 
chanic takes priorty under state 
law (but the “super-priority” 
which some laws give mechanics, 
liens, over pre-existing encum- 
brances, would not be recogniz- 
ed). 

A mechanic lienor’s claim on 
the contract proceeds, a fund he 
created, would be preferred even 


over pre-existing federal tax 
liens against the contractor. 

In both the realty and the 
proceeds, however, mechanic 


lienors would be subordinate to 
withholding taxes arising out of 
the very job. 

Attorneys’ liens on causes of 
action would be preferred over 
even pre-existing federal 
liens. [More detail of this facet 
will be given later in this ar- 
ticle.} So also would the statu- 
tory lien of a hospital or doctor 
on a recovery for personal injury 
or death. 

The protection which ‘“pur- 
chasers” now enjoy against sub- 
sequently filed federal tax liens 
would be extended to contract 
purchasers, optionees and les- 
sees. 

Under present law, one court 
held that installment purchasers 
of homes, who were in possession 
but had not taken title when the 
federal lien arose, were not “pur- 
chasers.” They not only lost 
their homes, but their lien for 
recovery of payments made (the 
title having failed) was held to 
be “inchoate” and subordinate 
to the federal lien. 

The proposal also extends pro- 
tection to landlords’ liens, limit- 
ed, however, to the amount of 
rent accruing before or within 
three months after the filing of 


caw 
tax 


the federal tax lien (one year 
in the case of farm leases). 

State and local taxes (other 
than real property taxes) are 
frequently made general liens on 
the taxpayer’s property, just as 
the federal tax lien is a general 
lien. But, whereas the federal 
lien is deemed perfected, the 
state or local lien has been called 
“inchoate.” 

The proposal would apply a 
“single standard,’ dating the 
relative priority of all such taxes 
from the time when they are 
assessed and become liens, but 
without permitting ‘relation 
back” to an earlier date. 

Real property taxes and special 
assessments would be granted a 
“super-priority,” such as they 
enjoy over existing encum- 
brances under most state laws. 

Thus, realty subject to a large 


federal tax lien would not, in 
effect, be taken off the local tax 
rolls while it is allowed to re- 
main in private use. 

In addition, this proposal 
would eliminate, in most cases, 
the “circular priority” situation 
arising when a mortgage is 
ahead of a federal tax lien, 


which is ahead of a real property 
tax, which is ahead of the mort- 
eage—a dilemma which present 
law solves at the expense of the 
mortgagee. 

Relief is also proposed for sta- 
tutory and eauitable vendors’ 
liens, carriers’ liens, warehouse- 
mens’ liens, liens for work ov 
personal property, and a num- 
ber of others. But no relief is 
proposed for attachment and 
garnishment creditors against 
federal liens arising before they 
get judgment, since they are not 
viewed as “reliance” creditors. 

Relief, paralleling the fore- 
going, is proposed with respect 
to the special liens for federal 
estate and gift taxes, which arise 
upon death or when the gift is 
made, without need for any pub- 
lic filing. 

In addition, an amendment is 
proposed to the 160-year-old law 
which gives the U. S. absolute 
priority (even over most, if not 
all, prior liens) in insolvency re- 
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HOTEL TRAYMORE 
Atlantic City, New Jersey 
FRIDAY, MARCH 20 
TO SUNDAY, MARCH 22, 1959 


20 soy ie Wb C6) Me fi ) re $25.00 
(Includes admission to all seminars, cocktail 
party, and buffet supper dance on Saturday 
night, and luncheon in honor of judiciary on 
Sunday) 


INDIVIDUAL TICKET FOR REGISTRANT’S 
WIFE OR GUEST: 
Saturday cocktail pariy, buffet ietniel 
USCMADIICE. ..cosncodenrasvaiuseve 
Sunday judiciary luncheon 
Registrations should be made promptly with 
New Jersey Chapter of NACCA, 1060 Broad St., 
Newark. 
Registrants are advised to write directly to Hotel 
Traymore, Atlantic City, New Jersey, for reser- 
vations for Friday and Saturday nights, March 
20-22, 1959. 


SCHEDULE OF CONFERENCE 
FOR TRIAL ATTORNEYS 


Sponsored by New Jersey Chapter of NACCA 


OFFICERS 

Herbert E. Greenstone .......... rs President 
Joseph Tomaselli .... Vice- President, South Jersey 
John E. Neville...... Vice President, North Jersey 
Jacob L. Balk Corresponding Secretary 
Noah Lichtenberg .... ......... Recording Secretary 
Jacob Stiskin : oes .. Treasurer 
5:00 to 8:00 p.m. 


FRIDAY, MARCH 20, 1959 


REGISTRATION 
Lobby, Hotel Traymore 


9:00 to 9:30 p.m. 
SAFETY FILM OF MOTOR VEHICLE 
RESEARCH BUREAU 
(This film. owned by New Jersey Chapter of 
NACCA, has been shown to many civic groups 
and graphically illustrates whiplash injury.) 


9:30 to 10:00 p.m. 

FILM ON COURTROOM PHOTOGRAPHY 
(This film, presented by National Press Photo- 
graphers Association, portrays an interview with 
Judge Sam Blair of Missouri, who permits photo- 
graphy in his Court and leads a panel discussion 
with a lawyer, Bar President and press photo- 
grapher.) 


SATURDAY, MARCH 21, 1959 


9:30 to 10:00 a.m. 
WELCOME 
HERBERT E. GREENSTONE, President, New 
Jersey Chapter of NACCA. 
MOKNING SESSION 
JOSEPH TOMASELLI, Chairman 


10:00 to 10:30 a.m. 

“EVALUATION OF SETTLEMENTS” 
HENRY H. EDENS—Columbia, South Carolina; 
President, South Carolina Bar Association; 
Member of Board of Governors, NACCA, Fifth 
Circuit. 

10:30 to 11 a.m. 

“DAMAGES FOR PAIN AND SUFFERING” 
FRANCIS H. HARE—Birmingham, Alabama; 
Railroad Negligence Specialist. 


11:00 to 11:30 p.m. 

“OBSCURE TRIAL TACTICS” 
B. NATHANIEL RICHTER—Philadelphia, Pa.; 
Lecturer and Author of Treatises on Federal 
Employers Liability Act; Member of Board of 
Governors, NACCA, Third Circuit. 


11:50 to 12:00 Noon 
“REFERENCE TO ‘INSURANCE’ 
IN LAW SUITS” 
CHARLES N. SEGAL—Hartford, Conn.; Editor 
of Amicus Curiae; Member of Board of Govern- 
ors, NACCA, Second Circuit. 


12:00 to 12:30 p.m. 

“INSURANCE COMPANIES SPECIAL 
PRIVILEGES UNDER THE 
McCARRAN ACT” 

DAVID HARRIS—New York, New York; For- 
merly Special Assistant to the Attorney General 
of the U. S.: Presently Trial Attorney in the 
Anti-Trust Division of the U. S. Department 

of Justice. 
12:30 to 1:00 p.m. 

“TRIAL OF A LIBEL ACTION” 
HARRY GREEN—Asbury Park, New Jersey; 
Authority on Libel Law will discuss topics of 
interest in libel suits. 


NACCA 
CONFERENCE FOR TRIAL ATTORNEYS 


Sponsored by New Jersey Chapter National Association of 
Claimants’ Compensation Attorneys 


SEMINAR ON TRIAL TECHNIQUES AND PROBLEMS 
OF PERSONAL INJURY LITIGATION 


Conducted by Oustanding Trial Attorneys 
From Various Parts of the Country 


OPEN TO ALL MEMBERS OF THE BAR 











RECESS 


AFTERNOON SESSION 
JACOB L. BALK, Chairman 


2:15 to 3:00 p. 

“PRODU C 7 LIABILITY CAPSULES” 
ALFRED S. JULIEN—New York, New York; 
President of NACCA; Fellow of International 
Academy of Trial Lawyers; Lecturer at Prac- 
ticing Law Institute and Law Schools. 


3:00 to 3:30 p.m. 
“DEMONSTRATIVE EVIDENCE TO 
PROVE LIABILITY” 
LEO S. KARLIN—Chicago, Llinois; President of 
Association of Plainti ff’s Lawyers of Illinois, 
NACCA: Fellow of International Academy of 
Trial Lawyers 


3:30 to 4:00 p.m. 
“DEMONSTRATIVE EVIDENCE TO 
PROVE DAMAGES” 
ALBERT AVERBACH—Seneca Falls, New York; 
Author, Moderator and Lecturer on Medico- 
Legal Subjects: Fellow of International Acad- 
emy of Trial aan rs 





4:00 to 4:30 p.m. 

“LEGAL MEDICAL TECHNIQUES” 
DAVID I. SINDELL—Cleveland, Ohio; Author 
of “Medical Paina of Negligence Trials”; 
Fellow of International Academy of Trial Law- 
yers. 


4:30 to 5:00 p.m. 

“PATHOGENESIS OF BACK INJURIES” 
DR. SIDNEY Ss. aH ATS —Newark, New Jersey; 
Orthopedic Spex Author of Medi Sal rea- 
tises on Ba ck rerk s and Herniated Dis 


5:00 to 5:30 p.m. 

“REVISION OF CANON 35” 
JOSEPH COSTA—New York, New York; Chair- 
man of Board of National Press Photographers 
Association, will discuss photography in the 


court room 
7:00 to 8:30 p.m, 
COCKTAIL PARTY AND BUFFET SUPPER 
8:30 to 11:00 p. m. 
DANCING 


SUNDAY, MARCH 22, 1959 


MORNING SESSION 
MORTIMER WALD, Chairman 


10:30 to 11:00 a.m. 

“REPORT ON INTERNATIONAL 
CONFERENCE ON SILICOSIS” 
BENJAMIN oo Detroit, Michigan; First 
President of NACCA, will comment on his recent 
visit to tecnica South Africa, where he 
represented NACCA at a conference on Silicosis. 


11:00 to 11:30 a.m. 

“4 REVIEW OF WORKMEN’S 
COMPENSATION IN NEW JERSEY” 
NED J. PARSEKIAN—Trenton, New Jersey; 
Formerly Director of the Division of Workmen's 
Compensation for the State of New Jersey; now 
Acting Director of the Division of Motor Vehicles. 


11:30 to 12:00 Noon 

“PRESERVATION OF THE JURY SYSTEM” 
TRUMAN B. RUCKER—Tulsa, Oklahoma; Pres- 
ident of the International Academy of Trial 
La .wyers; Member of the American College of 
Trial Lawyers; International Association of In- 
surance Counsel and the Federation of Insur- 
ance Counsel. 


12:00 to 12:30 p.m. 

“BRIDGING THE GAP BETWEEN TORTS 
AND BREACH OF CONTRACT” 
= F. LAMBERT, JR.—Watertown, Mass- 
achusetts; Edi in-Chief NACCA Law Journal: 
Rhodes Schol ar; Former Dean Law School, Stet- 
son University; Former Professor of Law, Bos- 
ton University Law School; Trial Counsel on 
Staff of Justice Robert H. Jackson at Nurem- 

berg Trials. 


1:00 to 2:30 p.m. 
LUNCHEON IN HONOR OF 
NEW JERSEY JUDICIARY 
ADDRESS 
ALFRED S. JULIEN, President of NACCA 
SAMUEL B. HOROVITZ, Founder of NACCA: 
“Reflections on NACCA—1946 to 1959”. 
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Easter Vacation Schedule 
For the Essex County 
District Court 


After conclusion of business on 
Thursday, March 26th, 1959, and 
through Friday, April 3rd, 1959, 
the Court will have the following 
sessions: 


Monday—March 30th, 1959 
Wednesday—April 1st, 1959 
Thursday—April 2nd, 1959 

The Court will hear Small 

Claims Cases, Tenancy Cases, 


Motions, Proceedings to approve 


settlements, proof cases, pre- 
trials, and cases where witnesses 
are not available during other 
sessions of the Court. 

The Clerk’s office will be open 
daily fe the transaction of busi- 
ness. 


A Judge will be available at all 
times for emergent matters. 
Jacob S. Glickenhaus 
Presiding Judze 


Would Bar NAACP From 
Gov't Employment 
In Arkansas 


LITTLE ROCK (ACCN) —A 
bill which prohibits any govern- 
mental agency from hiring a 
member of the National Assn. 
for the Advancement of Colored 
People has been signed into law 


by Gov. Orval E. Faubus. 

The bill, which applies also to 
school districts, was one of a 
package of segregation proposals 
prepared by Atty.Gen. Bruce 
Bennett. 


Mrs. L. C. Bates, of Little Rock, 
state president of the NAACP, 
called the bill “unconstitutional” 
and said it would be tested in 
court soon. 


Essex Legal Secretaries 
Give Course 








The Essex County Legal Sec- 


etaries Association, organized 
Shortly over one year ago, was 
recently requested by the Essex 


County Vocational and Technical 
Schools to sponsor and conduct 
a training course for lega] 
retaries. The ten-week course 
was introduced after several 
months of preparation on Jan- 
uary 5, 1959, with sessions being 
held twice a week. 

The course, which has 
ed an enrollment of 21 
is designed both for the 
ticing legal secretary and those 
engaged in other fields of en- 
deavor. Its intent is to provide 


sec- 


attract- 
persons, 
prac- 


an elucidation of the judicial 
system and of various legal pro- 
cedures. 

The training course is com- 





posed of the follc lecture 


ne 
ilps 


Organization and Function of 
Our Courts; Wills, Trusts and 
Estates, S. Joseph Fortunato; 


Criminal Law, V. S. Romaine, 
Esq. Instruction is also being 
given in General Law Office Pro- 
cedures and Terminology; Orig 
and Function of Our Courts; 
Procedure in County District 
Courts and Upper Courts; Cor- 
porate Structure and Real Estate 
by legal secretaries from the law 
ffices of McCarter & English, 
‘Abraham Honigfeld, George K 
Meier, Jr., and Boyd, Dodd, Keer 
& Booth. 

The series of lectures is 
given at the vocational school 
for girls and women at Thirtenth 
Street near Third Avenue in 
Newark. 
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CREDIT REPORTS: | 
NEW JERSEY BUREAU 
WILLIAM C. FAY, Genera! Manage 
MAIL: Box 643, Newark |, N./ 
PHONE: MUrdock 8-5444 
WIRE: Unlon, N. J. 
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ROY GRIFFITH JONE 


PATENT ATTORNEY 
Formerty Patent Advisor, 
U. S. Gov., Dept. of the Amy 
Chamber of Commerce Bidg. 
24 Branford Place, Newark, N/ 
Mitchell 3-61346 











ne 


NORMAN N. POPPE 
REGISTERED PATENT 
ATTORNEY 
17 Academy St., Newark 2, 
Mitchell 2-1406 
Services avatiable to attorneys om 
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Preferred By Lawyers Over 30 Year: 


For Our Unique Personal Service 


Lareye w-Clinton 


TITLE INSURANCE COMPANY 
OF NEW JERSEY 


Organized by N.J. Lawyers - Operated for N.J. Law yer 


CAMDEN @® FREEHOLD @ MorristowN @ New Bre 
@ RiversinE @ Tums RivER @ TRENT! 


15 MARKET ST. NEWARK, N. J. Mitchell 9.7878 
BERGEN COUNTY OFFICE: 65 HUDSON ST., HACKEN=AC8 


Title Insurance Agencies In 


IK 








BPP Br ee ey Er Sree 


r4i 


“TRAP AP ER ae 








ec tr 


bez: 
Boer 
ther: 


- 3. 
* 2. 3 


a NO 
t 


o 


+1 


rs 
ty 


tt 


Te Ss pe ete sO Pp 


’ 
~~ 

















Fal he 
z wn 
2p 

ale aus 


